
RESOLUTION NO. 2709

A RESOLUTION OF THE CITY OF OVERLAND PARK, KANSAS, CONCERNING THE RIGHTS OF VICTIMS OF ORDINANCE VIOLATIONS, RELATING TO THE DEFINITION OF THE TERMS "ORDINANCE VIOLATION," "PUBLIC HEARING," "VICTIM" AND "VICTIMS' FAMILY";  DELINEATING THE RIGHTS OF VICTIMS OF ORDINANCE VIOLATIONS;  ESTABLISHING PROCEDURES FOR ASSURING THE RIGHTS OF VICTIMS OF ORDINANCE VIOLATIONS; AND RESCINDING RESOLUTION NO. 2612.

WHEREAS, the governing body of the city deems it to be in the best interest of the city to ensure the fair and compassionate treatment of victims of certain ordinance violations;  and

WHEREAS, the governing body of the city deems it to be in the best interest of the city to increase the effectiveness of the municipal court system by affording victims of certain ordinance violations certain basic rights and considerations.

WHEREAS, K.S.A. 74-7333, as amended requires the Governing Body to adopt policies which, at a minimum, afford certain rights to victims of violations of those ordinances which prohibit acts or omissions which are prohibited by articles 33 through 36 of Chapter 21 of the Kansas Statutes Annotated.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE CITY OF OVERLAND PARK, KANSAS:

SECTION 1.  Definitions.  As used in this resolution, and for no other purpose:

1.
"Ordinance Violation" means any act or omission charged in the Overland Park Municipal Court as being in violation of the following ordinances of the City of Overland Park, Kansas:

1. 
Attempt to commit those public offenses listed in sub-sub-sections 3 through 24 of sub-section 1 of Section 1 of this resolution in violation of Section 11.04.060 of the Overland Park Municipal Code.

2.
Conspiracy to commit those public offenses listed in sub-sub-sections 3 through 24 of sub-section 1 of Section 1 of this resolution in violation of Section 11.04.070 of the Overland Park Municipal Code.

[image: image1.png]The City of

Overland
Park

KANSAS





RESOLUTION NO. 2709 - Continued

3.
Driving Under the Influence of Alcohol and/or Drugs, in violation of Section 12.04.030 of the Overland Park Municipal Code.

4.
Driving commercial motor vehicle with .04 alcohol concentration or under the influence of drugs in violation of Section 12.04.030.05 of the Overland Park Municipal Code.

5.
Assault in violation of Section 11.08.010 of the Code of Ordinances of the City of Overland Park, Kansas.

6.
Assault of a law enforcement officer in violation of Section 11.08.110 of the Overland Park Municipal Code.

7.
Battery in violation of Section 11.08.020 of the Overland Park Municipal Code.

8.
Battery of a law enforcement officer in violation of Section 11.08.120 of the Overland Park Municipal Code.

9.
Unlawful interference with a fireman or fire fighter in violation of Section 11.08.090 of the Overland Park Municipal Code.

10.
Permitting a dangerous animal to be at large in violation of Section 6.10.050 of the Overland Park Municipal Code.

11.
Interference with parental custody in violation of Section 11.08.060 of the Overland Park Municipal Code.

12.
Interference with custody of a committed person in violation of Section 11.08.050 of the Overland Park Municipal Code.

13.
Unlawful restraint in violation of Section 11.08.100 of the Overland Park Municipal Code.

14.
Mistreatment of a confined person in violation of Section 11.08.080 of the Overland Park Municipal Code.

15.
Hazing in violation of Section 11.08.160 of the Overland Park Municipal Code.

16.
Criminal sodomy in violation of Section 11.24.070 of the Overland Park Municipal Code.

17.
Adultery in violation of Section 11.24.010 of the Overland Park Municipal Code.

18.
Lewd and Lascivious Behavior in violation of Section 11.24.030 of the Code of Ordinances of the City of Overland Park, Kansas.
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19.
Enticement of a child or indecent solicitation of a child in violation of Section 11.24.020 of the Overland Park Municipal Code.


20.
Prostitution in violation of Section 11.24.060 of the Overland Park Municipal Code.

21.
Promoting prostitution in violation of Section 11.24.050 of the Overland Park Municipal Code.

22.
Patronizing a prostitute in violation of Section 11.24.040 of the Overland Park Municipal Code.

23.
Furnishing intoxicating liquor to a minor in violation of Section 11.48.120 of the Overland Park Municipal Code.

24.
Contributing to a child's misconduct or deprivation in violation of Section 11.24.160 of the Overland Park Municipal Code.

25.
Criminal trespass in violation of Section 11.12.030 of the Overland Park Municipal Code.

26.
Criminal damage to property in violation of Section 11.12.020 of the Overland Park Municipal Code.

27.
Harassment by telephone in violation of Section 11.24.045 of the Overland Park Municipal Code.

28.
Disorderly conduct in violation of Section 11.28.040 of the Overland Park Municipal Code.

2.
"Public Hearing" means the following stages in the process of adjudicating an ordinance violation:

1.
The arraignment (or preliminary hearing) of a person accused of an ordinance violation;

2.
Any hearing on any dispositive motions;

3.
The trial;

4.
Any sentencing hearing;

5.
Any trial de novo in the Johnson County District Court;

6.
Oral argument in the Kansas Court of Appeals and the Kansas Supreme Court;

7.
Any subsequent modification of the sentence;
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8.
Any probation or parole application hearing;

9.
Any probation or parole revocation hearing;

10.
Any diversion revocation hearing;

11.
Any expungement hearing.

3.
"Victim" means any person who suffers direct or threatened physical, emotional or financial harm as the result of the commission or attempted commission of an ordinance violation against such person.

4.
"Victims' family" means a spouse, surviving spouse, children, parents, legal guardian, siblings, step-parents or grandparents.

SECTION 2.  Rights Afforded to Victims of Ordinance Violations.   Victims of ordinance violations shall have the following rights:

1.
To be treated with courtesy, compassion and with respect for their dignity and privacy and to be required to suffer the minimum of necessary inconvenience from their involvement with the criminal justice system;

2.
To receive, through formal and informal procedures, prompt and fair redress for the harm which they have suffered;

3.
To have made available to them information regarding the availability of criminal restitution, recovery of damages in a civil cause of action, the crime victims compensation fund and other remedies and the mechanisms to obtain such remedies;

4.
To have made available to them information about their participation in ordinance violation proceedings and the scheduling, progress and ultimate disposition of the proceedings;

5.
To have their views and concerns ascertained and the appropriate assistance provided to them throughout the ordinance violation process.

6.
To have their views and concerns brought to the attention of the court when the personal interests of victims are affected and when to do so would be appropriate and consistent with criminal law and procedure.

7.
To have measures taken that provide for their safety and the safety of their families and that protect them from intimidation and retaliation;

8.
To have enhanced training made available to appropriate city staff to sensitize them to the needs and concerns of victims, and to have guidelines developed for this purpose;  and
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9.
To be informed of the availability of health and social services and other relevant assistance so that they might continue to receive the necessary medical, psychological and social assistance through existing programs and services.

SECTION 3.  Procedures for Affording Rights to Victims of Ordinance Violations.  In order to afford to victims of ordinance violations the rights described in Section 2, above, the police department (hereinafter the "police"), the prosecutors and the prosecutors' support staff (hereinafter the "prosecutors"), the victim assistance coordinator (hereinafter the "victim assistance coordinator"), the municipal court judges and municipal court support staff (hereinafter the "court"), as appropriate, shall:

1.
As soon after the detection of an ordinance violation as the victim may be contacted without interfering with an investigation, 

1.
if an arrest has been made, inform the victim that a suspected offender has been arrested and that further information and notice of such proceedings in the case as are required to be given by this resolution will be given to the victim; or

2.
if an arrest has not been made, inform the victim that the victim will be notified that a suspected offender has been arrested at the earliest opportunity after an arrest and that further information and notice of such proceedings in the case as are required to be given by this resolution will be given to the victim.

2.
Inform each victim that upon request the victim will be given  the name, address and telephone number of providers of the following services, if such services are available through independent providers in the Kansas City metropolitan area, and further inform them that the city is not obligated to pay the cost of providing such services:

1.
Follow-up support for the victim and the victim's immediate family in order to assure that necessary assistance is received by such persons;

2.
Services which are directed to the special needs of child victims, elderly victims, and persons with disabilities; 

3.
Special counseling facilities and community service agencies, whether public or private, which provide crisis intervention services, crime victim compensation funds, victim assistance resources, legal resources, mental health services, social services, medical resources, rehabilitative services, financial assistance, and other support services;

4.
Transportation and household assistance to promote the participation of any victim or the victim's immediate family in the judicial proceedings;

5.
Assistance in dealing with creditors and credit reporting agencies to deal with any financial setbacks;
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6.
Translation services and information printed in languages other than the English language; and

7.
Child care services to enable a victim or the victim's immediate family to participate in the judicial proceeding.

3.
If a prosecutor decides to dismiss or to decline to proceed with a prosecution after the final submission of a case by the police at the end of an investigation, or after filing of a complaint by a victim, provide the purported victim with the reasons for declining to proceed with the prosecution and inform that person of that person's right to petition the municipal judge pursuant to K.S.A. 12-4303 and amendments thereto to order the prosecutor to institute proceedings.

4.
After the initial contact between a victim and the police, and after charges are filed in the municipal court, promptly give the victim the following information in writing:

1.
A statement of the charge or charges brought against the defendant and a clear and concise statement of the procedural steps involved in a prosecution of an ordinance violation;

2.
Notice of the time, date and location scheduled for the arraignment of the defendant, and notice to the victim of the victim's right to be present and to be heard on the subject of the post-arrest release of the person accused of committing an ordinance violation against the victim or the conditions of that release, unless the requirement that a defendant be given an 18 hour hearing pursuant to K.S.A. 12-4213 or other circumstances preclude prior notification of the time, date and location of such arraignment;

3.
If the defendant has been arraigned and released prior to notification to the victim of the time, date and location selected for the arraignment having been made, notice of the post arrest release and notice of the terms and conditions of such post-arrest release, such as the posting of a bond;

4.
A copy of this resolution;

5.
Information concerning the availability of victim assistance, medical, and emergency services required to be given by sub-section 2 of section 3 of this resolution, if not already given;

6.
Information concerning the availability of compensatory benefits pursuant to state statutes and the name, address, and telephone number of any person to contact to obtain such benefits, if not already given;

7.
The availability of protection for the victim from the person accused of committing an ordinance violation against the victim, including protective court orders issued pursuant to K.S.A. 21-3834 et seq.; and

8.
The availability of public records relating to the case;
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9.
The name, business address and business telephone number of the victim assistance coordinator and of the prosecutors' office;

10.
A copy of any ordinance which the person accused of an ordinance violation against the victim has been charged with violating;

11.
The file number of the case, the police report number and the name, business address, and business telephone number of any police officer assigned to investigate the case; 

12.
Notice of the time, date and location of any hearing on any dispositive motions during the pendency of the case, and notice of the right of the victim to be present at such hearing; 

13.
Notice of the right of the victim, upon request of the victim, and if time permits, to confer in advance with the prosecutor regarding diversion of the person accused or regarding disposition of the complaint against the person accused, including but not limited to acceptance by the prosecutor of a negotiated plea agreement;

14.
Notice of the time, date and location of any proceeding in which a negotiated plea of the person accused of committing the ordinance violation against the victim, or a proposed diversion agreement or any other proposed disposition of the complaint against the person accused of committing the ordinance violation against the victim will be presented to the court;  and notice of the right of the victim to be present and to be heard at such proceeding, unless the requirement that an accused person be tried on the earliest practical day set by the court or that an accused person in custody be tried on the earliest day that the municipal court convenes, both pursuant to K.S.A. 12-4501, or other circumstances preclude such prior notification;

15.
Notice of the time, date and location of the trial on any complaint against the person accused of committing the ordinance violation against the victim, and notice of the right of the victim to be present at the trial, unless such person is excluded from the courtroom as a result of invocation of the witness rule, or unless the requirement that an accused person be tried on the earliest practical day set by the court or that an accused person in custody be tried on the earliest day that the municipal court convenes, both pursuant to K.S.A. 12-4501, or other circumstances preclude such prior notification;

16.
Notice of the right of the victim to submit a victim impact statement to the pre-sentence evaluator through the prosecutor or victim assistance coordinator;

17.
Notice of the time, date and location of any sentencing hearing, and notice of the right of the victim to attend and to express an opinion at the sentencing hearing, through an oral statement, a written statement or a statement on audiotape or videotape, as to the appropriateness of any sentence proposed 
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to the court for consideration;  the victim shall be informed that his or her impact statement may include the following:

1.
An explanation of the nature and extent of any physical, psychological or emotional harm or trauma suffered by the victim and the victims' immediate family;

2.
An explanation of the extent of any economic loss or property damage suffered by the victim and the victims' immediate family;

3.
An opinion of the need for and extent of restitution sought;

4.
Whether the victim has applied for or received any compensation for the loss or damage.

18.
Notice of the right of the defendant to view the victim impact statement prior to the sentencing hearing;

19.
Notice of any sentence imposed;

20.
The name and location of the institution to which person convicted of the ordinance violation against the victim is sentenced or, upon inquiry, is otherwise being held;

21.
If a person convicted of an ordinance violation against the victim seeks a trial de novo in the Johnson County District Court, notice of the time, date and location of the trial de novo in the district court and of the right of the victim to be present at such trial;

22.
Notice of the time, date and location of the sentencing hearing in the district court;  and notice of the right of the victim to be present and to be heard at such hearing;

23.
If a person convicted in the district court of an ordinance violation against the victim seeks appellate review, notice of the time, date and location of oral argument on the appeal in the Kansas Court of Appeals or the Kansas Supreme Court;

24.
A copy of the decision of the Kansas Court of Appeals or of the Kansas Supreme Court; 

25.
Notice of the time, date and location of, and the right of the victim to be present and to be heard at any proceeding in which post-conviction release from confinement or other relief is being considered, including but not limited to any probation or parole application hearing, any probation or parole revocation hearing, any diversion revocation hearing, any hearing on the modification of the sentence, unless circumstances preclude such prior notification, and any expungement hearing;
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26.
The initially projected date of such person's release from confinement;

27.
Any release of such person to house arrest, to work release, to a secure mental health facility or to a community correctional facility or program, in advance of such release;

28.
Any escape by such person from a correctional facility or community correctional facility or program, and any subsequent recapture of such person if and unless such information becomes known to the victim assistance coordinator;

29.
Any decision by the court to release such person;

30.
Any release or discharge from confinement of such person and any conditions attached to such release; 

31.
The death of such person if the death occurred prior to the person's release from confinement;

5.
Upon request of the victim, make reasonable attempts to keep confidential the address, telephone number, place of employment, or other personal information of such victim and members of such victim's immediate family and upon request of the defendant, make reasonable attempts to keep confidential the address, telephone number, place of employment, or other personal information of such defendant;

6.
Upon request of the victim, make reasonable attempts to protect the victim or such victim's immediate family from harm, harassment, intimidation, or retaliation arising from cooperating in the reporting, investigation, and prosecution of an ordinance violation;  make reasonable efforts to minimize contact between the victim and the victim's immediate family and the defendant and the relatives of the defendant before, during, and immediately after a judicial proceeding;  and whenever possible, provide a waiting area for the victim which is separate from that of the defendant, the defendant's relatives, and any defense witnesses.

7.
Upon request of the victim, inform the victim's employer that the need for victim cooperation in the prosecution of the case may necessitate the absence of that victim from work.

SECTION  4.  Recordation of Reasons for Preclusion of Prior Notification.  Whenever the judge finds that prior notification of a victim was required but was precluded by extenuating circumstances the judge shall record in writing those circumstances and keep them in the case file.

SECTION  5.  Limited Rights of a Legal Entity.  A corporation, partnership, association or other legal entity which, except for its status as an artificial entity, would be included in the definition of victim in Section 1 of this resolution, shall be afforded the following rights:
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1.
The victim assistance coordinator shall, within a reasonable time after arrest, notify the legal entity of the right to appear and be heard at any proceeding relating to restitution or sentencing of the person convicted or committing the ordinance violation against the legal entity;

2.
The victim assistance coordinator shall notify the legal entity of the right to submit to the court a victim impact statement prior to sentencing;

3. 
The victim assistance coordinator shall notify the legal entity in a timely manner of the time, date and location of any sentencing hearing of the person convicted of committing the criminal offense against the legal entity;

4.
A lawful representative of the legal entity shall have the right, if present, to be heard at the sentencing hearing of the person convicted of committing the criminal offense against the legal entity;

SECTION  6.  Rights of Victims who are Minors.  As used in this section, a minor is anyone who is less than eighteen (18) years of age.  Victims of ordinance violations who are minors shall have the following rights in addition to those set forth elsewhere in this resolution:

1.
To have copies of all notices and other written information required to be furnished to victims by this resolution be sent to the minor's parent or legal guardian;

2.
To have oral explanations attempted in language understandable to a minor of the victim's age, of all investigative and judicial proceedings in which the minor will be involved;

3.
To be accompanied at all investigative and judicial proceedings by a relative, guardian, or other person who will contribute to the minor's sense of well being;  unless it is determined by the party conducting the proceedings that the presence of the particular person would substantially impede the investigation or prosecution of the case;

4.
To have all investigative and judicial proceedings in which the minor's participation is required arranged so as to minimize the time when the minor must be present.

5.
To be permitted to testify at all judicial proceedings in the manner which will be least traumatic to the minor, consistent with the rights of the defendant;  and

6.
To be provided information about and referrals to appropriate social service programs to assist the minor and the minor's family in coping with the emotional impact of the ordinance violation and the subsequent proceedings in which the minor is involved.

SECTION  7.  Return of the Victim's Property.  After a victim's property is no longer needed for evidentiary reasons, make such property available for return to the victim after fifteen working days unless the property is contraband or subject to forfeiture proceedings.
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SECTION  8.  Reversal of Conviction on Appeal.  If a defendant's conviction is reversed by the Kansas Court of Appeals or the Kansas Supreme Court, and the case is returned to the trial court for further proceedings, the victim has the same rights that were applicable to the criminal proceedings that led to the appeal or other post-conviction relief proceeding.

SECTION  9.  Termination of Victim's Rights by Dismissal or Acquittal.  After the final termination of a criminal prosecution by dismissal with prejudice or acquittal, a person who has received notice and the right to be present and heard is no longer entitled to such rights.

SECTION  10.  Victim to Notify of Whereabouts.  The victim shall provide to and maintain with the victim assistance coordinator a telephone number and address where the victim may be reached.  If the victim fails to keep his or her telephone number and address current, his or her request for notice shall be deemed to have been withdrawn.  At any time the victim may restore a request for notice of subsequent proceedings by submitting a written request to the victim assistance coordinator.

SECTION  11.  Victim's Presence Not Required.  The absence of the victim from the court proceeding does not preclude the court from going forward with the proceeding.

SECTION  12.  Reservation of Rights.  The rights afforded to victims of ordinance violations by this resolution shall not be construed to invade the prerogatives of the prosecutors, the court or the police, nor shall they be construed to include the authority to direct the prosecution of the case.

SECTION  13.  Notification Rights Extend to Continuances.  The right of a victim to be notified of the time, date and location of any proceeding shall be deemed to carry with it the right to be notified of any continuances thereof.

SECTION  14.  Waiver of Victim's Rights.  At any point in time the victim assistance coordinator may solicit from and accept from a victim a written waiver of the notification and other rights accruing to that victim pursuant to this resolution.

SECTION  15.  Training of City Staff.  Appropriate city personnel shall be given enhanced training to sensitize them to the needs and concerns of victims and guidelines shall be developed for this purpose.

SECTION  16.  Transportation Costs.  Costs of transportation for the victim to appear at any public hearings shall be borne by the victim and shall not be borne by the city unless the appearance is required pursuant to a subpoena or other order of the court.

SECTION  17.  Rights of the Victims' Family.  For purposes of sub-section 4 of section 3 of this resolution, the term "victim" shall mean the "victims' family" as defined in this resolution, if the victim is dead, is a minor, or is incapacitated.

SECTION  18.  Victims' Obligations.  The victim should report the ordinance violation and cooperate with law enforcement authorities.
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SECTION  19.  Method of Communication.  Unless specifically stated otherwise, the requirements of this resolution to provide information to the victim may be satisfied by either written or oral communication to the victim given reasonably in advance, under the circumstances, of the public hearing or other event by the police, prosecutor, victim assistance coordinator or court.  The substance of any oral communication with the victim shall be subsequently reduced to a file memorandum by the appropriate city staff member and kept in the case file.  The person responsible for providing such information shall do so in a timely manner and advise the victim of any significant changes in such information.  Mailing of information to the last known address of the victim, or a telephone call to the last known telephone number of the victim shall be sufficient compliance with this section.

SECTION  20.  No Basis for Setting Aside a Decision Created.  Nothing in this resolution shall be construed to authorize the municipal court to set aside or to void a finding of guilty or not guilty or an acceptance of a plea of guilty or nolo contendere or to set aside any sentence imposed in any case, or to invalidate any other decision, agreement or disposition of the municipal court in any case on the ground that one or more victims were not afforded a right or rights enumerated in this resolution.

SECTION  21.  No Cause of Action Created.  Nothing in this resolution shall be construed as creating a cause of action on behalf of any person against the city or any of its agencies, officers, instrumentalities or employees responsible for the enforcement of rights as provided in this resolution for failure or inability to provide a right enumerated in this resolution.

SECTION  22.  No Special Relationship Created.  Nothing in this resolution shall be construed to create a special relationship between the victim or the victim's family and the city, its officers, employees and agents by virtue of requiring city officers, employees and agents to undertake notification and other obligations.

SECTION  23.  No Obligation to Collect Restitution.  The city, its employees and officers are not the agents of the victim and are not responsible for the collection of restitution owed to the victim pursuant to orders of the court.  Amounts owed as fines, fees and costs to the city shall be satisfied first from amounts paid by defendants to the court.

SECTION  24.  Rights of the Accused.  This resolution affords rights to victims of ordinance violations only to the extent that the rights so afforded do not interfere with the constitutional or statutory rights of the accused.

SECTION 25.  Waiver of Rights by the City.  The City of Overland Park hereby waives entitlement to the rights afforded to victims pursuant to this resolution.

SECTION 26.  Severability.  If a court of competent jurisdiction should hold any section or part of this resolution invalid, such holding shall not affect the remainder of this resolution nor the context in which such section or part so held invalid may appear, except to the extent that an entire section or part may be inseparably connected in meaning and effect with that section or part.

SECTION 27.  Rescission.  Resolution No. 2612 is hereby rescinded.  
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SECTION 28.  Effective Date.  This resolution shall take effect and be in force upon adoption by the Governing Body.

ADOPTED by the Governing Body this 6th day of June, 1994.

(s) Ed Eilert                   
     Mayor

ATTEST:

(s) Norma Moffet                

City Clerk

APPROVED AS TO FORM:

(s) John S. Anderson            
Senior Assistant City Attorney

