
RESOLUTION NO. 3149



WHEREAS, the City of Overland Park is currently experiencing pressure from potential providers of telecommunications, cable and related services seeking to install facilities within the public right-of-way; and



WHEREAS, the City recognizes that many providers are anxious to begin work and that the City cannot be a burden to entry or discriminate against applicant-providers; and



WHEREAS, the telecommunications, cable and other service providers will eventually need to be franchised by the City, but the City currently does not have master telecommunications or cable ordinances in place by which to effectively regulate the service providers; and



WHEREAS, the City has engaged the consultant team of Stinson, Mag & Fizzell, P.C. and the Baller Herbst Law Group, P.C. (“SMF/BH”) to assist the City in finding solutions for the issues and concerns which have been raised and to create a process that will result in a strategic plan leading towards the implementation of appropriate regulatory ordinances, franchise procedures, fee schedules, and management and control measures to deal with these matters on a short-term and a long-term basis; and



WHEREAS, SMF/BH have prepared application forms for cable communications franchises and for telecommunications franchises in order to expedite the franchise review process while master regulatory ordinances are being prepared; and



WHEREAS, the City has previously adopted its Ordinance For Managing  the Use and Occupancy of Public Right-Of-Way, Ordinance No. RW-2184, which ordinance makes all right-of-way users subject to all subsequently adopted rules, regulations, policies, resolutions and ordinances regulating the use of the right-of-way; and



WHEREAS, due to the number of requests from service providers to immediately install facilities in the public right-of-way, the degree of disruption which could be caused to the travelling public by extensive work in the public right-of-way, and the uncertainty whether all of the service providers will qualify for a franchise, the City has determined that it would not be appropriate to allow the immediate placement of facilities within the public right-of-way until the City has determined that the right-of-way can accommodate such providers in an equitable and competitively neutral manner, and that a proposed service provider would be eligible for a franchise; 



NOW, THEREFORE, be it resolved by the Governing Body of the City of Overland Park, Kansas:

1.
Application forms for cable and telecommunications franchisees in substantially the form presented to the Governing Body at the time this Resolution is adopted are hereby approved and shall be available in the office of the City Engineer.  Applicants for a cable franchise shall pay a non-refundable application fee of $20,000.  Applicants for telecommunications franchises shall pay a non-refundable application fee of $5,000.  Such application fees shall be in addition to all other obligations that are lawfully imposed and required by the City.

2.
No service provider who would be required to obtain a franchise to provide service within the City shall be permitted to install facilities in the public right-of-way until such time as an application for the each appropriate type of franchise has been completed, a reasonable facilities construction plan has been proposed, and the City Staff has determined that the service provider would be eligible to obtain a franchise and able to satisfy all reasonable requirements and conditions that may be imposed by the City .  When such determination has been made, the service provider will be required to execute an Interim Rights-of-Way Construction Agreement,   if it desires to install facilities within the right-of-way prior to the final approval of a franchise.  Any such  Interim Rights-of- Way Construction Agreement shall be in substantially the form presented to the Governing Body at the time this Resolution is adopted and shall be available in the office of the City Engineer.

3.
After the determinations referenced in the prior paragraph have been made, the City Manager is hereby authorized to execute an Interim Rights-Of-Way Construction Agreement with each service provider requesting permission to install facilities in the right-of-way.

4.
The City Manager is also authorized to take any other appropriate action that is necessary to effectuate the intent of this Resolution.



ADOPTED by the Governing Body this 1st day of May, 2000.








__________________________________








Ed Eilert, Mayor

ATTEST:

______________________________________

Marian Cook, City Clerk

APPROVED AS TO FORM:

_______________________________________

Robert J. Watson, City Attorney
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