
RESOLUTION NO. 2491PRIVATE 

AN RESOLUTION PROVIDING FOR THE CITY OF OVERLAND PARK, KANSAS, FLEXIBLE COMPENSATION PLAN.


WHEREAS, the City of Overland Park, Kansas, a municipal corporation organized and existing under the laws of the state of Kansas did create and establish the City of Overland Park, Kansas, Flexible Compensation Plan, effective October 1, 1987; and


WHEREAS, the City of Overland Park, Kansas, has from time to time amended the City of Overland Park, Kansas, Flexible Compensation Plan; and


WHEREAS, the City of Overland Park, Kansas, intends to provide for benefit options under the Dependent Care Assistance Plan and the Medical Care Reimbursement Plan in addition to the existing benefit options under the Dental Plan and the Medical Plan, and to provide all the terms and conditions of the City of Overland Park, Kansas, Flexible Compensation Plan in a single document by restating the same.


NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE CITY OF OVERLAND PARK, KANSAS:

 TA \s "INTRODUCTION"

 TA \s "I     INTRODUCTION"

xe "I    INTRODUCTION"
CITY OF OVERLAND PARK, KANSAS,


FLEXIBLE COMPENSATION PLAN
SECTION 1 - ESTABLISHMENT OF THE PLAN.

The City of Overland Park, Kansas, hereby provides for the continuation of the "City of Overland Park, Kansas, Flexible Compensation Plan" (the "Plan") which was established on October 1, 1987, pursuant to Section 125 of the Internal Revenue Code of 1986 (the "Code") and provides for additional provisions to the "Plan" by adopting and restating all terms and conditions of the "Plan" in a single document.  This resolution shall be effective January 1, 1992.

1.1. Purpose of Plan.  The purpose of this Plan is to provide employees of City of Overland Park a choice between cash and benefits available to them under the plan maintained by City of Overland Park.

1.2. Cafeteria plan status.  This Plan is intended to qualify as a "cafeteria plan" under Section 125 of the Internal Revenue Code of 1986, as amended, and is to be interpreted in a manner consistent with the requirements of Section 125.
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SECTION 2 ‑  TA \s "DEFINITIONS"

 TA \s "II    DEFINITIONS"DEFINITIONS 
Wherever used herein, the following terms have the following meanings unless a different meaning is clearly required by the context: 

2.1. "Administrator" means the City or such other person or committee as may be appointed from time to time by the City to supervise the administration of the Plan. 

2.2. "Agent" means a party hired by the Administrator to perform various administrative functions for the Flexible Benefits Plan.

2.3. "Code" means the Internal Revenue Code of 1986, as amended from time to time.  Reference to any section or subsection of the Code includes reference to any comparable or succeeding provisions of any legislation which amends, supplements or replaces such section or subsection.

2.4. "City" means City of Overland Park, a municipality, organized under the laws of Kansas.

2.5. "Dental Plan" means the City dental plan, as amended from time to time.

2.6. "Dependent Care Assistance Plan" means the City of Overland Park Dependent Care Assistance Plan, as amended from time to time.

2.7. "Effective Date" means October 1, 1987, the date on which the Plan originally takes effect.

2.8. "Employee" means any individual employed by the City.

2.9. "Key Employee" means any person who is a key employee as defined in Section 416(i)(1) of the Code. 

2.10. "Medical Plan" means the City Medical Plan as amended from time to time.  

2.11. "Medical Care Reimbursement Plan" means the City of Overland Park Medical Care Reimbursement Plan, as amended from time to time.

2.12. "Participant" means each employee who participates in the Plan in accordance with Section 3.

2.13. "Plan" means the City of Overland Park, Kansas Flexible Compensation Plan as set forth herein, together with any and all amendments and supplements hereto.

2.14. "Plan Year" means the annual accounting period of the plan beginning on the Original Effective Date and ending on June 30, 1988; the period from July 1, 1988, to June 30, 1989; the period from July 1, 1989, to January 31, 1990; the period from February 1, 1990, to December 31, 1990; and the 12‑month period ending on each December 31st thereafter.
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2.15. "Reimbursable Expense" means any out-of-pocket expense of a Participant that qualifies for reimbursement under either the Medical Care Reimbursement Plan or the Dependent Care Assistance Plan.

2.16  "Restated Effective Date" means January 1, 1992, the effective date the Plan is restated and adopted by resolution.

Gender and Number:     A pronoun or adjective in the masculine gender includes the feminine gender, and the singular includes the plural, unless the context clearly indicates otherwise.

SECTION 3 ‑  TA \s "III  PARTICIPATION"

 TA \s "PARTICIPATION"PARTICIPATION
3.1. Commencement of participation.  Each full-time, regular Employee (as defined by the policies of the City) will be eligible to participate in the Plan.  An Employee will become a Participant on the latter of (a) the Effective Date or (b) the first day of the month following the date of hire for optional benefits provided under Section 4.1 (a), (b) and (c).  An employee will become a Participant on the latter of (a) the Effective Date or (b) January 1 of each succeeding year for optional benefits provided under Section 4.1 (d).

3.2. Cessation of participation.  A Participant will cease to be a Participant as of the earlier of (a) the date on which the Plan terminates or (b) the date on which he ceases to be an employee eligible to participate under Section 3.1.

Subject to any specific limitations for any particular benefit which the Participant has elected, (a) participation shall be continued during a leave of absence for which the Participant continues to receive a salary from his or her employer and (b) participation may be suspended during an unpaid leave of absence, provided that nothing in this Section shall prevent a Participant on unpaid leave from utilizing any available Reimbursement Account benefits, as provided below, as if such Participant were otherwise actively employed by the City.

Notwithstanding any other provision herein, nothing contained in this Plan shall have the effect of negating the rights of any Participant, or beneficiary of any Participant, to continuation of medical-type benefits, as may otherwise be required by Code Section 4980B, and the regulations thereunder.

3.3. Reinstatement of former Participant.  A former Participant will become a Participant again if and when he meets the eligibility requirements of Section 3.1.

SECTION 4 -  TA \s "IV   OPTIONAL BENEFITS"BENEFITS

4.1. Benefit options.  An employee may choose under this Plan to receive his full compensation for any plan year in cash (taxable salary) or to have a portion of it applied by the City toward the cost of one or more of the following optional benefits: 


(a)
Benefits available to the employee under the Dental Plan; 
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(b)
Benefits available to the employee under the Dependent Care Assistance Plan; 


(c)
Benefits available to the employee under the Medical Plan; and 


(d)
Benefits available to the employee under the Medical Care Reimbursement Plan. 

4.2. Description of benefits other than cash.  While the election to receive one or more of the optional benefits described in Section 4.1 may be made under this Plan, the benefits will be provided not by this Plan but by the Dental Plan, Dependent Care Assistance Plan, Medical Plan, and Medical Care Reimbursement Plan.  The types and amounts of benefits available under each option described in Section 4.1, the requirements for participating in such option, and the other terms and conditions of coverage and benefits under such option are as set forth from time to time in the Dental Plan, Dependent Care Assistance Plan, Medical Plan, and Medical Care Reimbursement Plan, and in the group insurance contracts and prepaid health plan contracts that constitute (or are incorporated by reference in) certain of those Plans.  The benefit descriptions in such Plans and contracts, as in effect from time to time, are hereby incorporated by reference into this Plan.

4.3. Election of optional benefits in lieu of cash.  An employee may elect under this Plan to receive one or more of the optional benefits described in Section 4.1 in accordance with the procedure described in Section 4.4.  If an employee elects an optional benefit described in Section 4.1(b) or (d), the employee's cash compensation will be reduced, and an amount equal to the reduction will be credited by the City to a reimbursement account in accordance with the Dependent Care Assistance Plan or Medical Care Reimbursement Plan, as the case may be.  [If an employee elects an optional benefit described in Section 4.1(a) or (c) the employee's cash compensation will be reduced, and an amount equal to the reduction will be contributed by the City under the Dental or Medical Plan in question to cover the employee's share of the cost of such benefit as determined by the City.]  The balance of the cost of each such benefit shall be paid by the City under this Plan with nonelective City contributions.

4.4. Election procedure.  Approximately 30 days prior to the commencement of each plan year the City shall provide one or more written election forms and compensation reduction agreements to each Participant and to each other employee who is expected to become a Participant at the beginning of the plan year.  The election forms shall be effective as of the first day of the plan year.  Each employee who desires one or more optional benefit coverages described in Section 4.1 for the plan year shall so specify on the appropriate election form or forms and shall agree to a reduction in his compensation.  The amount of the reduction in the Participant's compensation for the plan year for each optional benefit described in Section 4.1(a) and (c) that is elected by the Participant shall equal the Participant's share of the cost of such optional benefit, and shall be adjusted automatically in the event of a change in such cost.  The amount of the reduction in the Participant's compensation for the plan year for each optional benefit described in Section 4.1(b) or (d) shall be the amount elected by the Participant, subject to the limitations of the Dependent Care Assistance Plan and the Medical Care Reimbursement Plan.  Existing  Participants in the Plan must complete and return their election forms to the City on or before such date as the City shall specify, which date 
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shall in no event be later than the beginning of the plan year to which the election relates.  New Participants in the Plan must complete and return their election forms to the City on or before the 30th day of employment with the City.

4.5. New Participants.  As soon as practicable before an employee becomes a Participant under Section 3.1 or 3.3, the City shall provide the written election forms and compensation reduction agreements described in Section 4.4 to the employee.  If the employee desires one or more optional benefit coverages described in Section 4.1(a), (b), or (c) for the balance of the plan year, he shall so specify on the election forms and shall agree to a reduction in his compensation as provided in Section 4.4. The election forms must be completed and returned to the City on or before the 30th day of employment with the City.  After commencement of any plan year, a new Participant shall not be permitted to elect an optional benefit under Section 4.1(d), medical care reimbursement, for the balance of the plan year.

4.6. Failure to elect.  An employee failing to return a completed election form to the City on or before the specified due date for the initial plan year of the Plan, or for the plan year in which he became a Participant, shall be deemed to have elected to receive his full compensation in cash (taxable salary).  An employee failing to return a completed election form to the City relating to the optional benefits described in Section 4.1(a), (b), (c) or (d) on or before the specified due date for any subsequent plan year shall be deemed to have elected cash compensation in lieu of such optional benefit, regardless of the election in effect during the preceding plan year.

4.7. Changes by City.  If the City determines, before or during any plan year, that the Plan may fail to satisfy for such plan year any nondiscrimination requirement imposed by the Code or any limitation on benefits provided to Key employees, the City shall take such action as the City deems appropriate, under rules uniformly applicable to similarly situated participants, to assure compliance with such requirement or limitation.  Such action may include, without limitation, a modification of elections by highly compensated employees or Key employees with or without the consent of such employees.

4.8. Irrevocability of election by the Participant during the Plan Year.  Elections made under the Plan (or deemed to be made under Section 4.6) shall be irrevocable by the Participant during the plan year, subject to a change in family status.  A Participant may revoke a benefit election for the balance of a plan year and file a new election only if both the revocation and the new election are on account of and consistent with a change in family status.  A change in family status for this purpose includes: marriage or divorce of employee; death of a spouse or dependent; birth or adoption of a child; termination or commencement of employment of employee's spouse; the employee or the employee's spouse switching from full-time to part-time or vice versa; taking an unpaid leave of absence by employee or employee's spouse; significant change in health coverage of the employee or employee's spouse attributable directly to the status of the spouse's employment. Any new election under this Section 4.8 shall be effective at such time as the City shall prescribe, but not earlier than the first pay period beginning after the election form is completed and returned to the City.
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4.9. Automatic termination of election.  Elections made under this Plan (or deemed to be made under Section 4.6) shall automatically terminate on the date on which the Participant ceases to be a Participant in the Plan, although coverage or benefits under the Dental, Medical, Dependent Care Assistance and Medical Care Reimbursement Plan may continue if and to the extent provided by such Plans.

A Participant may revoke a prior election upon termination of employment.  Likewise, failure to make required contributions for any benefit elected under this Plan shall automatically terminate any prior election with respect to such benefit, unless delinquent contributions are brought current within 30 days of the date that they became delinquent.  If revocation occurs under this section, no new election may be made by such Participant during the remaining coverage period of the plan year.

4.10. Maximum employer contributions.  The maximum amount of employer contributions under the Plan for any Participant shall be the sum of (a) $5,000 per year which is the maximum amount which the Participant may receive in the form of dependent care assistance under the Dependent Care Assistance Plan and/or $2,500 as medical reimbursements under the Medical Care Reimbursement Plan, as set forth in such Plans, and (b) the costs from time to time of the most expensive benefits available to the Participant under the Dental and Medical Plans which would be equal to the premium contributions for such respective plans.

4.11. Changes of Benefit Elections.  A Participant may change or terminate the election of benefits (and any salary reduction agreement) within 30 days of the occurrence of a Change in Family Status.  An employee who is eligible to become a Participant but failed to complete a Salary Reduction Agreement during the initial election period may become a Participant and file a Salary Reduction Agreement within 30 days of the occurrence of a Family Status Change.  Elections made pursuant to this section shall be effective for the balance of the plan year in which the election is made and beginning on the first day of the month following the day of the new Salary Reduction Agreement form is filed with the City, other than as provided in the following paragraph.

A Participant may revoke a prior election, or elect alternate coverage, with respect to the balance of the plan year if any independent, third-party provider of medical benefits previously elected by the Participant either significantly increases the premiums for such coverage, or significantly curtails or terminates such plans, during the plan year coverage period.  A Participant otherwise entitled to make a revocation or alternate election under this section must do so within 30 days of receipt of written notice from the City of the significant change in cost or composition of the benefit originally elected.  Accordingly, the City shall have the affirmative duty of providing Participants with written notification of such changes as soon as is administratively feasible.

SECTION 5 TA \s "V    ADMINISTRATION OF PLAN" ‑ ADMINISTRATION OF PLAN
5.1. Plan Administration.  The administration of the Plan shall be under the supervision of the City.  It shall be a principal duty of the City to see that the Plan is carried out, in accordance with its terms, for the exclusive benefit of persons entitled to participate in the Plan without discrimination among them.  The City will have full power to administer RESOLUTION NO. 2491 - Continued

the Plan in all of its details, subject to applicable requirements of law.  For this purpose, the City's powers will include, but will not be limited to, the following authority, in addition to all other powers provided by this Plan: 


(a)
To make and enforce such rules and regulations as it deems necessary or proper for the efficient administration of the Plan, including the establishment of any claims procedures that may be required by applicable provisions of the law.


(b)
To appoint such agents, counsel, accountants, consultants and other persons as may be required to assist in administering the Plan; and


(c)
To allocate and delegate its responsibilities under the Plan and to designate other persons to carry out any of its responsibilities under the Plan, any such allocation, delegation or designation to be in writing.

     Notwithstanding the foregoing, any claim which arises under the Dental Plan, Dependent Care Assistance Plan, Medical Care Reimbursement Plan or any Medical Plan shall not be subject to review under this Plan, and the City's authority under this Section 5.1 shall not extend to any matter as to which an administrator under any such other plan is empowered to make determinations under such plan.

5.2. Examination of records.  The City will make available to each Participant such of his records under the Plan as pertain to him, for examination at reasonable times during normal business hours.

5.3.  Reliance on tables, etc.  In administering the Plan, the City will be entitled to the extent permitted by law to rely conclusively on all tables, valuations, certificates, opinions and reports which are furnished by, or in accordance with the instructions of, the administrators of the Dental, Dependent Care Assistance, Medical and Medical Care Reimbursement Plans, or by accountants, counsel or other experts employed or engaged by the City.

5.4. Nondiscriminatory exercise of authority.  Whenever, in the administration of the Plan, any discretionary action by the City is required, the City shall exercise its authority in a nondiscriminatory manner so that all persons similarly situated will receive substantially the same treatment.

5.5. Indemnification of Administrator.  The City agrees to indemnify and to defend to the fullest extent permitted by law any employee serving as the Administrator or as a member of a committee designated as Administrator (including any employee or former employee who formerly served as the Administrator or as a member of such committee) against all liabilities, damages, costs and expenses (including attorneys' fees and amounts paid in settlement of any claims approved by the City) occasioned by any act or omission to act in connection with the Plan, if such act or omission is in good faith.
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SECTION 6 TA \s "VI     INSURANCE" ‑ INSURANCE
6.1. Responsibility for implementing Plan.  Once an employee is eligible to be a Participant, it shall be the Participant's responsibility to apply to any insurance carrier for any insurance contemplated by the Plan.

6.2. Limit on obligation to obtain coverage.  Upon the failure of either the Participant or the City to obtain the insurance contemplated by the Plan (whether as a result of circumstances, negligence, gross neglect, or otherwise), the Participant's benefit shall be limited to the insurance premium, if any, unpaid for the period in question and the actual insurance proceeds, if any, received by the City or the Participant as a result of the Participant's claim.

6.3. Receipt of benefit by City.  The City's liability to the Participant shall only extend to and shall be limited to any payment actually received by the City from the insurance company.  In the event that the full insurance benefit contemplated is not promptly received by the City within a reasonable time after submission of a claim, then the City shall notify the Participant of such facts and the City shall no longer have any legal obligation whatsoever (except to execute any document called for by a settlement reached by the Participant).  The Participant shall be free to settle, compromise or refuse to pursue the claim as the Participant, in his sole discretion, shall see fit.

6.4. Limit on duty to maintain policies.  The City shall not be liable for any loss or obligation with respect to any insurance coverage.  Such limitation shall include, but not be limited to, losses or obligations which pertain to the following:


(a)
Once insurance is applied for or obtained, the City shall not be liable for any loss which may result from the failure to pay premiums to the extent premium notices are not received by the City.


(b)
To the extent premium notices are received by the City, the City's liability for the payment of such premiums shall be limited to the amount of such premiums and shall not include liability for any other loss which may result from failure to pay such premiums.


(c)
The City shall not be liable for the payment of any insurance premium or any loss which may result from the failure to pay an insurance premium if the benefits available under this Plan are insufficient to provide for the amount of such premium cost at the time it is due.  In such circumstances the Participant shall be responsible for and to see to the payment of such premiums.  The City shall undertake to notify a Participant if available benefits under this Plan are insufficient to provide for an insurance premium but shall not be liable for any failure to make such notification.
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(d)
Upon termination of employment by a Participant, the City shall have no liability to take any step to maintain any policy in force.  The City shall not be liable or responsible to see to the payment of any premium after termination of employment.

6.5. Selection of beneficiaries.  In the case of any insurance policy which permits or requires the naming of a beneficiary, it shall be the responsibility of the Participant to see that this is done.  The City shall not be liable for any loss or cost which may result from such failure.  The City's responsibility shall be limited to joining in the execution of any documents as requested by a Participant or insurance carrier in order to carry out the purposes of this Plan.

6.6. Master insurance agreement controls.  A Participant shall not be eligible for an insured benefit under this Plan until the insurance contemplated by this Plan is actually obtained.  In the event of a conflict between the terms of this Plan and the terms of the policy of a particular insurance company, if any, whose product is then being used in conjunction with this Plan, the terms of the insurance policy master agreement shall control as to those Participants receiving coverage under such master agreement in defining the persons eligible for insurance, the dates of their eligibility, the conditions which must be satisfied to become insured, if any, and the benefits and circumstances under which insurance terminates.

SECTION 7 TA \s "VII   HEALTH PLAN CONTINUATION COVERAGE"  ‑ HEALTH PLAN CONTINUATION COVERAGE (COBRA)
7.1.  General requirements on continuation coverage. Pursuant to the Consolidated Omnibus Budget Reconciliation Act (COBRA), if the City had 20 or more employees on 50% of business days during the preceding calendar year, the City is required to make available continuation coverage, at group rates, if a Participant loses group health coverage because of reduction in hours of employment or the termination of their employment (for reasons other than gross misconduct on their part).  To determine the 20- employee test, employees of all employers in a controlled group or affiliated service group are counted.  Spouses of employees covered by such plans have the right to choose continuation coverage for themselves if they lose group health coverage for any of the following four reasons: (i) Death of the spouse; (ii) Termination of the spouse's employment (for reasons other than gross misconduct) or reduction in the spouse's hours of employment; (iii) Divorce or legal separation from the spouse; or (iv) the spouse becomes eligible for Medicare.  Dependent children of a covered employee have the right to continuation coverage if group health coverage under the plan is lost for any of the following reasons:  (i) Death of a parent; (ii) Termination of a parent's employment (for reasons other than gross misconduct) or reduction of a parent's hours of employment with the covered employer; (iii) Parents' divorce or legal separation; (iv) A parent becomes eligible for Medicare; or (v) The dependent ceases to be a dependent child under the Plan.

     If the Plan is extended by the employer to provide benefits after retirement, continuation coverage shall be available if the City undergoes reorganization under federal bankruptcy law.
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7.2. Notification requirements.  When the City is notified that one of the events described in Section 7.1 has happened, it will in turn notify the covered person(s) of the right to choose continuation coverage.  The law allows at least 60 days from the date you would lose coverage because of one of the events described above to inform the City that you want continuation coverage.  The employee or a family member has the responsibility to inform the City of a divorce, legal separation, or a child losing dependent status under the plan, within 60 days of that event.  If covered individuals change their marital status, or their spouses have changed addresses, they should notify the City.

7.3. Cost of continuation coverage. Any person electing continuation coverage may be required to bear the cost of such coverage; however, the cost of coverage may not exceed 102% of the cost of the Plan for "similarly situated" employees or family members. If, however, a qualified beneficiary is disabled as defined in Title II or Title XVI of the Social Security Act, continuation coverage may be extended to 29 months and a premium not to exceed 150% may be charged during the 19th through the 29th month of coverage.

7.4. Termination of continuation coverage.  The right to continuation coverage shall continue for 18 months for a Participant who has lost coverage because of termination of employment or reduction of hours.  If, however, a beneficiary is disabled as defined in Section 7.3, coverage may be extended to not more than 29 months from the date of loss of coverage.  Spouses or dependents who would otherwise lose coverage because of any of the events listed in Section 7.1 above, may continue coverage for a period of three (3) years. However, this continuation coverage may be terminated, as provided by federal law, for reasons such as failure to pay continuation coverage premiums within 30 days of the date such premiums are due except that the beneficiary shall have 45 days from the date continuation coverage is elected to pay the initial premium, coverage under another employer's plan (whether as an employee or otherwise unless such other Plan includes a "pre-existing" condition exclusion), this City terminates its health plan, or the beneficiary becomes entitled to Medicare benefits.  The Plan, the Employer, Plan Administrator, and any party electing continuation coverage shall comply with the requirements of Code Section 4980B, all of which requirements are incorporated herein by reference.

SECTION 8 -  TA \s "IX     MISCELLANEOUS PROVISIONS"MISCELLANEOUS PROVISIONS
8.1. Information to be furnished.  Participants shall provide the City with such information and evidence, and shall sign such documents, as may reasonably be requested from time to time for the purpose of administration of the Plan.

8.2. Limitation of rights.  Neither the establishment of the Plan nor any amendment thereof, nor the payment of any benefits, will be construed as giving to any Participant or other person any legal or equitable right against the City, except as provided herein.

8.3. Governing law.  This Plan shall be construed, administered and enforced according to the laws of Kansas.
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8.4. Tax effects.  The City makes no warranty or other representation as to whether any payments made to or on behalf of any participant hereunder will be treated as excludable from gross income for state or federal income tax purposes.

SECTION 9 - AMENDMENT AND TERMINATION OF THE PLAN
The City expects the Plan to be permanent, but since future conditions affecting the City cannot be anticipated or foreseen, the City must necessarily and does hereby reserve the right to amend, modify, or terminate the Plan at any time.  The Employer may make any modifications or amendments to the Plan that are necessary or appropriate to maintain the Plan as a plan meeting the requirements of the applicable sections of the Code.  The plan shall not be used for or diverted to purposes other than for the exclusive benefit of Participants or their dependents, and no amendment shall divest any person of his interest therein, except as may be required by the Internal Revenue Service or other governmental authority, or give any person any assignable or exchangeable interest or any right or thing of exchangeable value in advance of the time distribution is to be made to such person.

PASSED by the City Council this 2nd day of December, 1991.

APPROVED by the Mayor this 2nd day of December, 1991.









(s) Ed Eilert                    
         







Mayor

ATTEST:

(s) Kristy Cannon                   
Assistant City Manager/Acting City Clerk

APPROVED AS TO FORM:

(s) John S. anderson                
Assistant City Attorney

