
RESOLUTION NO. 3266PRIVATE 

A RESOLUTION SETTING FORTH GUIDELINES FOR THE GOVERNING BODY OF THE CITY OF OVERLAND PARK, KANSAS, TO USE IN IMPOSING SANCTIONS FOR CEREAL MALT BEVERAGE LICENSE VIOLATIONS; RESCINDING RESOLUTION NO. 2168.


WHEREAS, the Governing Body is responsible for licensing and regulating the sale of cereal malt beverages within the City. It is the desire of the Governing Body to be fair and consistent in the application of rules and regulations concerning cereal malt beverage sales. When the rules established by the Governing Body are violated, sanctions will be imposed; and


WHEREAS, the objectives of such sanctions are to reform the offender, deter others and maintain the integrity and standards of the City. Such sanctions are meant to condemn the business's wrongful act, not the licensee as a person; and


WHEREAS, it is also the objective of the Governing Body that the sanctions imposed be consistent based on the severity of the offense and the past practices of the licensee involved; and


WHEREAS, Overland Park Municipal Code Section 5.12.070 states that if the Governing Body determines that a cereal malt beverage violation has occurred, they shall revoke or suspend the license. Although it is anticipated that the sanctions imposed will be progressive, a serious infraction may warrant revocation in the first instance.


NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE CITY OF OVERLAND PARK, KANSAS: 

SECTION 1.  That the following guidelines be utilized in the imposition of sanctions against licensees found to violate O.P.M.C. Section 5.12 et seq:

A. Suspension

A suspension of a cereal malt beverage license may be for any period of time in the current licensing period. When an establishment is placed on suspended status, it is not allowed to sell cereal malt beverage on the premises, nor may cereal malt beverage be possessed or consumed on the premises. Once the suspension has been completed, the licensee may reopen without reapplying for a cereal malt beverage license for the current licensing period.

1.
Three‑day Suspension

The following violations, although not exclusive, will constitute the basis for a minimum suspension of three days.


(a) Selling cereal malt beverage to a person under the legal age for consumption or allowing such person to consume and/or possess cereal malt beverage when false identification is presented that resembles authentic identification including description and the individual looks old enough in violation of 5.12.060(D) and 5.12.070(A)(5).


(b) Excessive trash and debris in parking lot in violation of 5.12.060(S)(2).


(c) Failure to provide adequate customer parking in violation of 5.12.060(S)(3).

2.
One‑week Suspension

The following violations, although not exclusive, will constitute the basis for a minimum suspension of one week.


(a) The sale or consumption of cereal malt beverages on the premises between the hours of twelve midnight and six a.m. of any day in violation of 5.12.060(A) and (R).


(b) Premises maintained in violation of the sanitary and health regulations and ordinances of the City in violation of 5.12.060(Q) and (S)(4).


(c) Operation of private rooms or closed booths on the premises in violation of 5.12.060(B).


(d) Permitting an intoxicated person to remain on the premises in violation of 5.12.070(A)(4).


(e) Offering or serving any free drink to any person in violation of 5.12.060(H).


(f) Serving a drink to any person at a price less than the acquisition cost of the drink to the licensee in violation of 5.12.060(I).


(g) Providing an unlimited number of drinks during any set period for a fixed price in violation of 5.12.060(J).


(h) Providing a drink to any person on any day at a price less than that charged the general public on that day in violation of 5.12.060(K).


(i) Increasing the size of a drink without proportionally increasing the price regularly charged for the drink on that day in violation of 5.12.060(L).


(j) Encouraging or permitting on the premises any game or contest which involves drinking cereal malt beverage or the awarding of drinks as prizes in violation of 5.12.060(M).


(k) Advertising or promoting in any way any prohibited practices in violation of 5.12.060(N).

3.
One‑month Suspension

The following violations, although not exclusive, will constitute the basis for a minimum suspension of one month.


(a) Allowing persons on the premises to be in possession of alcoholic liquor in violation of 5.12.060(E) and 5.12.070(A)(11).


(b) Selling cereal malt beverage to a person under the legal age for consumption or allowing such person to consume and/or possess cereal malt beverage on the premises when either no identification was requested and/or presented or identification was presented, but it was clearly erroneous in violation of 5.12.060(D) and 5.12.070(A)(5).


(c) Drunkenness of the licensee in violation of 5.12.070(A)(4).


(d) The sale or consumption of cereal malt beverage on the premises on any Sunday; except in a place of business which is licensed to sell cereal malt beverage and non-alcoholic malt 


beverage for consumption on the premises and which derives not less than 30% of its gross 


receipts from the sale of food for consumption on the licensed premises in violation of 5.12.060(A).


(e) Knowingly providing cereal malt beverage to any incapacitated person in violation of 5.12.060(G).

4.
Six‑month Suspension

The following violations, although not exclusive, will constitute the basis for a minimum suspension of six months.


(a) Refusing to allow police officers on the premises during business hours in violation of 5.12.060(C).


(b) Refusing to allow a member of the public on the premises during business hours due solely to the person's race, creed, color or religious persuasion in violation of 5.12.060(C).

(c) For permitting gambling in or upon such premises in violation of 5.12.070(A)(7).

B. Revocation

When the Governing Body revokes a cereal malt beverage license, it has the effect of removing the licensee's license for the remainder of the licensing period. Revocation, by itself, does not prohibit the licensee from applying for a cereal malt beverage license for the next licensing year. Nor does it prohibit the application of a different licensee.

The following violations, although not exclusive, will constitute the basis for revocation:

1. Three suspensions in a three‑year period.

2. The employment of persons under the age of eighteen to dispense cereal malt beverage in violation of 5.12.070(A)(9).

3. Nonpayment of license fee after seven days' notice of nonpayment in violation of 5.12.070(A)(6).

4. For the employment of persons who within the preceding two years have been adjudged guilty of a felony or any violation of any intoxicating liquor laws in violation of 5.12.070(A)(10).

5. If a licensee has fraudulently obtained the license by giving false information in the application therefor in violation of 5.12.070(A)(l).

6. If the licensee has become ineligible to obtain a license in the City of Overland Park, Kansas, in violation of 5.12.070(A)(3).

7. Committing any violation contained in Chapter 5.12 et seq. with willful disregard for the law.

SECTION 2.  Resolution No. 2168 is hereby rescinded.


ADOPTED by the Governing Body this 18th day of March, 2002.









___________________________









Ed Eilert









Mayor

ATTEST:

________________________

Marion Cook

City Clerk 

APPROVED AS TO FORM:

________________________

Tammy M. Williams 

Assistant City Attorney 

